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[Title]

Bank Payments on Forged Notes

[Deciding Court]

Supreme Court

[Date of Decision]

10 June 1971

[Case No.]

Case No. 64 (o) of 1967

[Case Name]

Claim for Damages

[Source]

Minshu Vol. 25 No. 4: 492, Hanrei Jiho No. 634: 3, Hanrei Taimuzu No. 265: 101

[Summary of Facts]

X (Plaintiff, Appellant in Intermediate Appeal, Appellant in Final Appeal) entered into a current account agreement with Bank Y (Defendant, Appellee in Intermediate Appeal, Appellee in Final Appeal) on 7 April 1960. Bank Y’s current account agreement included the following provision in the form of Article 8: “When the Bank makes a payment on a bill or a check after it has acknowledged that the impression of the seal presented is consistent with the seal impression on file, or the seal impression previously used on a bill, check or other documents, the payment is effectively made to the depositor, and the Bank shall not be held liable for any losses resulting from such payments.”

Bank Y made payments from X’s current deposit account on which X was the drawer on five promissory notes payable on fixed dates at the maturity of each note (the maturity dates were between 10 September and 20 October 1960). However, all of these notes had been forged by X’s stepmother Z (not a party to the suit), with a seal that was skillfully forged so as to closely resemble X’s seal on file with the bank. The said forged seal, when compared with X’s seal used for the bank, produced an impression that was 0.5 to 0.6 mm larger overall, slightly disparate in terms of the style of the Chinese characters, and about 2 mm shorter in the last stroke of the Chinese character “hayashi”, which formed part of X’s name “Fujibayashi.”  

X asserted that Bank Y’s personnel neglected to verify the seal impression and consequently paid on the notes without being able to discern the forged seal. X sued Bank Y claiming damages in an amount over 710,000 yen equivalent to the amount paid on the notes, on the grounds of breach of duty under the current account agreement.  

The court at first instance (Kyoto District Court decision, 11 May 1965, Kaminshu Vol. 16 No. 5:  841) ruled that Bank Y’s personnel could not have been said to have exercised a flawless duty of care, given the fact that they often practiced “memory-based verification” for the verification of seal impressions, using the memory of the relevant personnel as to the seal on file, as well as the commonly-used “flat surface verification” method. However, in light of the fact that the bank had to verify many impressions within a short period of time, the Court ruled that the bank’s negligence was trivial in nature. Furthermore, the Court ruled that Bank Y was exempt from liability for the breach of duty since Bank Y verified the impression under Article 8 of the said contract “exercising an ordinary duty of care” and “applying the method in general use among the banks in the city.”  The Court dismissed X’s claim.

The lower court (Osaka High Court decision, 26 September 1966, Kaminshu Vol. 17 No. 9-10: 844) recognized that the expeditious processing of notes and checks was an absolute requirement in the trade, and that the “flat surface verification” method was generally adopted as a result. The Court reasoned from the presumption that the “memory-based verification” method was used by the bank, where the relevant personnel had committed frequent customers’ seal impressions to memory, to verify the seal impressions of those customers on notes and checks, and ruled as follows: “The bank is free from liability under its duty of care as long as it verifies seal impressions using common methods. It is not necessary to use more detailed and elaborate methods, unless there is particular doubt as to disparities in a seal impression. The purpose of the above provision exempting the bank from liability is ultimately to be understood as an attempt to alleviate and mitigate the original strict duty of care.”  “The disparities in the seal impressions used in this case could not be easily detected by simple comparison on a flat surface using the naked eye.” The Court accepted Bank Y’s exemption from liability, and dismissed the appeal on the basis that the relevant Bank Y personnel were not able to detect the disparities even with the exercise of ordinary care.

[Summary of Decision]

Reversed and remanded to lower court

With regard to the bank’s verification of the seal impression pursuant to the current account agreement, “even if, in the absence of special circumstances… it is adequate to use the method known as ‘flat surface verification’ using the naked eye, it is necessary that it be done carefully, with a level of care corresponding to the professional standards generally expected, under socially accepted ideas, of a person in charge of verifications at a bank, which is a financial institution. When there are disparities in seal impressions such as would have been detectable, even using the naked eye, if bank personnel well-versed in such work had made a close examination exercising the above appropriate care, the bank should be held liable for negligence.” “The above exemption clause presumes that the necessary duty of care has been exercised with regard to the verification of impressions, and it should not be interpreted to have the purpose of alleviating or mitigating the above duty.” “The duty of care required in this context must be in line with the trust that customers bestow on the banks entrusted with the management of their assets, and it must correspond to the general expectations society has of banks.  Therefore, instead of necessarily accepting current bank practices as they are, viewed from the perspective stated above, a judgment must be made as to whether or not the necessary duty of care was observed, even where a bank has actually used the ‘flat surface verification’ method.”

